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LUGO and the defendant OSWALDO LONDONO-ECHEVERRY, did knowingly 
and intentionally possess with intent to distribute approximately 
1/8 kilogram of cocaine, a Schedule II narcotic drug controlled 
substance. (Title 21, Uni.ed States Code, Section 841(a)(1) 
and Title 18, United States Code, Section 2.) 

COUNT TWO 

On or about the 28th day of January 1974, within the 
Eastern District of New York, 1 defendant -REYNALDO SANTIAGO- 
-LUGO~and the defendant- OSWADDO LONDONO-ECHEVERRY, did knowingly 
and intentionally distribute approximately 1/8 kilogram of cocaine, 
a Schedule II narcotic drug controlled substance. (Title 21, . 

United States Code, Section 841(a)(1) and Title 18, United States 
Code, Section 2.) 


A TRUE BILL 


J/l./d v t, (!) . if cirKc <■- (' 


FOREMAN, 
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Uvn ycV AZ 

UNITED STATES ATTORNEY & A vJ 
EASTERN DISTRICT OF NEW YORK 
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Charge of the Court 

Mr. Foreuan, ladies and gentlemen of the jury; 

Ke now come to the final stage of the proceed¬ 
ings. The Cou;rt will now Charge you on the law to be 
applied to the facts in the case. 

As you may recall, I initially gave you a pre- 
Charge as to the n a nner in which the case would be 
presented to you. I told you that most of the evident 
in the case would cone in the form of the testimony oi 
witnesses, and that you were to pay special attention 
to the manner in which the witnesses testified. 

I believe I also instructed you that you would 
be the judges of the facts in the case, that being yoi 
sole province; and that your recollection of the fact: 
after having heard all of the evidence in the case — 
the testimony of witnesses and the documentary proof 
was to control the determination of the issues. 

Likewise at that time I told you that I would 
the judge of the law. This has not changed at this 
stage of the proceedings. I will not review the fact 
in this case for you because I am certain that with 
Summations by the attorneys there is no need for the 
Court to review the facts. In any event, if you find 
that there is some fact in the case that you may have 
forgotten or don't recollect, or you can't agree witii 
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Charge of the Court 

each other in your deliberations, you can have it read 
back from the record, arid that will, I am sure, refresh 
your ue.tory. 


e- 


In any event, I am the judge of the law. You 
must accent what I say to be the law in this case. 

Mow, the attorneys have been permitted by the 

I 

Court and by the rules to make Opening statements and 
Summations to you. Under no circumstances are the stat{ 
nents they have made by way of Opening or by way of 
Summation to be taken as evidence. However, the Court 
and the lav/ uoe-a permit you to take the arguments that 
they have proffered before you and weigh those arguments. 
And if you agree with what they have said on either side 
of the case, you may use those arguments in your deliber¬ 
ations and in discussing the case with each other, and 
try to convince one another as to what the final deter 
raination shall be with reference to the deliberations a 
hand. 


If you feel that the arguments are not commensur¬ 
ate with the testimony and the proof in the case, ycu 
may disregard them. The arguments are not evidence. 

You need not weigh them. However, there are times when 
the arguments of the attorneys will give you an insight 
as to something you may have missed, and you may discuss 
that portion of it if you so desire. 
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Charge of the Court 


t]ov;, of course, I: also said to you that during 


tiie trial the Court will oe the judge of the law. Like¬ 


wise, as to 1 . 10 1ions which at times we had at a side baoj. 


as you nay recall. That was not for the purpose of 


keeping any of the proof from you, but were natters of 


lav; that were discussed between the attorneys and the 


Court itself ana should not have come before you. In 


any event, if you feel tnai you have discovered by soim 


stretch of you. imagination what this Court thinks as no 


either sons oii tne testimony or the case itself, you 


should remove that from your uind because I tell you 


here ana now 1 have come to no conclusion in this case. 


nor have I ir.aicated to you in any way whatsoever what 


what my feeling is with reference to the facts in the 


case, or with reference to the guilt or innocence of 


the defendants. That is your province and your job. 


You should not try to weigh what you believe the Court's 


impression may oe. 


You must understand that the lawyers who appear 


before you are advocates. They are advocating the besl 


case they can for the parties they represent, and they 


have a right to exercise as much forcefulness as they 


desire in their questioning, or otherwise in presenting 


their case. I say this because this is within the fraui a- 


work of the ordinary trial. 
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Charge o: tno Court 


Of course, you know by this time that this case 
has come before you by way of an indictment presented 
jy * Grand Jury sitting in this eastern District. That 
indictment charges the defendant with tiie Counts I sha] 
now read to you. Remember, the indictment is merely 
an accusation, merely a piece of paper. Ic is not evi¬ 
dence, and is not proof of anything. 


(continued on ne:-:t page.) 
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‘.. 1 .. \ 


of the Court 


?•" (Continuing. ) Count One: On or 

abc:* td. c-f January 1S-74, within the 

I...:: -orr. District o- Jo York, the defendant Osvaldo 
Londonc-t.chovcry, ’id knowingly and intentionally 
possess vith intent no distribute approximately one- 
eiahth kilograi ok cocaine, a Schedule II narcotic 
.rug controlled suostance. (Vitie 21, united States 
Co-.a. Section il(a) (1* an 3 Title 13, United States 
Cole, Section 2.) 

Count two: on or about tile 23th day of 
January ls74, within the Eastern District of New 
York , the defendant Oswaldo Londono-Lchevery, did 
knowingly and intentionally distribute approximately 
one-eighth kilogram of cocaine, a Schedule II 
narcotic drug controlled substance. (Title 21, 
United States Code, Section 841(a)(1) and Title 13, 
United States Code, Section 2.) 

Section 841(a) (1) reads in pertinent part as 

4 

follows: 

Except as authorized by this subchapter, it 
shall be unlawful for any person knowingly or 
intentionally ... to distribute or possess with 
intent to distribute ... a controlled substar^e. 

Cocaine is a controlled substance. 
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2 Charge of the Court 566 

30th counts of the indictment also charge the 

defendant with ocir.-T an aider and abettor. 

Section 2 of Title 13 of the United States 
Code rends as follows: 

(a) -..'hoover commits an offense against the 
Unite 1 States or aids, abets, counsels, commands, 
induces or procurer its commission, is punishable 
as a principal. 

.b) ,’mo aver willfully causes an act to be 

done which if directly performed by him or another 
would be an offense against the United States, is 
punishable as a principal. 

Tne -^sential elements of Count One of the 
indictment, all of which the government must prove 
beyond a reasonable doubt or else you must acquit 
the defendant, are as follows: 

Fij.ot, tii.at the defendant possessed approxi¬ 
mately one-eighth kilogram of cocaine; 

Second, that he possessed the cocaine with the 
intent to distribute it; 

Third, that he understood that the substance he 
possessed was cocaiae, or some other illegal drug; 


Fourth, that he understood he was acting 


* 
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3 Charge of the Court 

illegally. 

The law recognizes two kinds of possession: 
Actual and constructive possession. A person who 
knowingly has direct physical control over a thing, 
at a given time, i3 then in actual possession of it. 

A person who, although not in actual possession., 
knowingly has both the power and the intention, at a 
given time, to exercise dominion or control over a 
thing, either directly or through another person or 
persons, is then in constructive possession of it. 

You may find that the element of possession as 
that terra is used in these instructions is present 
if you find beyond a reasonable doubt that the 
defendant had actual or constructive possession, 
either alone or jointly with others. 

You may find that the good3, cocaine, mentioned 
in the indictment were in the defendant's possession 
if you find beyond a reasonable doubt that the de¬ 
fendant knowingly had then in his powar or under his 
control, even though it may have been in the actual 
physical possession of another. Since actual 
manual or personal possession by the defendant is 
not a necessary element of the crime. 


The terra "distribute" means to deliver. The 
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4 Charge of the Court 

tena deliver means the actual, constructive, or 

at temp to : cruncher if a controlled substance. 

The essential elements of Count Two are as 
follows: 


iirst, that the defendant distributed approxi¬ 
mately one-eighth kilogram of cocaine; 

Second, that ha understood the substance he 
distributed was cocaine or seme other illegal drug; 
and 

Third, that he understood that he was acting 
illegally. 


Both counts o': the indictment also charge the 
defendant with being an aider and abettor. 

In order to aid and abet another to commit a 
crime it is e.-essary that an aecused willfully 
associate himself in some way with the criminal 
venture, and willfully participate in it as he would 


in something he wishes to bring about; that is to 

say, that he willfully seeks by some act or omission 

0 

of his to make the criminal venture succeed. 

An act or omission is "willfully" done, if 
done voluntarily and intentionally and with the 
specific intent to do something the law forbids, or 
with the specific intent to fail to do something the 
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Charg of the Court 
be done; that is to say, with bad 
:o d'_ obey or to disregard the law. 
of course : .ay r.ot find a defendant guilty 
find beyond a reasonable doubt that every 
the offense as defined in these in¬ 
structions was committed by some person or persons, 
and that the defendant participated in its commission. 

dare presence at the scene of the crime and 
knowledge that a crime is being committed are not 
sufficient co establish that the defendant aided and 
abetted the crime, unlassyou find beyond a reasonable 
nouot that the defendant was a participant and not 
merely a knowing spectator. 

(Continued on next nage.) 
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THE COURT: (Continuing.) Now, there are in 
any case, ana in this one, two types of evidence 
from which a jury may properly find a defendant 
guilty of a crime, one is direct evidence such as 
testimony of an eyewitness, the other is circum¬ 
stantial evidence which is proof of a chain of 

facts and circumstances pointing to the commission of 
the offense. 

As a general rule, the law makes no distlnctior 
between direct and circumstantial evidence, but 
simply requires that before convicting a defendant 
the jury must be satisfied of the defendant's guilt 
beyond a reasonable doubt from all the evidence in 
the case. 

A defendant is presumed innocent of the crime. 
Thus the defendant, although accused, begins the 

w ^th a clean slate and with no evidence against 
him, and the law permits nothing but legal evidence 
to be presented before a jury to be considered in 
support of any charge against the accused, so that 
the presumption of innocence alone is sufficient to 
acquit a defendant unless you, the jury, are 
satisfied beyond a reasonable doubt of the defendant 't 
after careful and impartial consideration of 
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Charge of the Court 


I 


r7/ 


all the evidence in the case. 

It is not required that the government prove 
guilt bayou . all possible doubt. The test is one of 
reasonable icubt, and reasonable doubt is doubt based 
upon reason ind coinon sense, the kind of doubt 
that would -..oke a reasonable person hesitate to act. 
Proof beyond ; reasonable doubt must, therefore, be 
proof of such . convincing character that you would 
be willing to rely and act upon it unhesitatingly in 
the most important of your own affairs. 

You the jury, will remember that a defendant 
is never to be convicted on mere suspicion or con¬ 
jecture. The burden is always upon the prosecution 
to prove guilt beyond a reasonable doubt. This 
burden never shifts to a defendant. The law never 
imposes upon a cefendant in a criminal case the 
burden or duty of calling any witnesses or producing 
any evidence. 

A reasonable doubt exists whenever, after 
careful and impartial consideration of all the 
evidence in the case, the jurors do not feel con¬ 
vinced to a moral certainty that a defendant is 
guilty of the charge. So, if the jury views the 
evidence in the case as reasonably permitting either 
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or the v.ourt 


Oi. tvo cor.;lueior.s, one of innocence, the other of 

yo *-•*'* j'" r y, should, of course, adopt the 
conclusion of inr»c* , once. 

I ..ave jni d that the defendant may be proven 
guilty either by direct or circumstantial evidence. 

I have said that direct evidence is the testimony of 
or.o who asserts actual knowledge of a fact, such as 
ar eyewitness. Mso circumstantial evidence is 
.^reof ,f a chain of acts and circumstances indicating 
the guilt or innocence of a defendant. You, the 
jury, ay rake common sense inferences from the 
proven facts. 

It is not necessary that all inferences drawn 
from t.ie facts m evidence be consistent only with 
guilt and inconsistent with every reasonable hypo¬ 
thesis of innocence or that there must be no reason¬ 
able doubt as to each chain of proof. The test is 
one of reasonable doubt, and should be based upon 
all the evidence, the testimony of the witnesses. 


the documents offered into evidence and the 
reasonable inferences which can be drawn from the 
proven facts. 

."»n inference is a deduction or conclusion 
which reason and common sense lead the jury to draw 
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4 Charge of the Court 

from the facts which have been proved, 
cons’der only the evidence in the case. 


573 

You are to 
But in your 


consideration of the evidence you are not limited 


to the bald statements of the witnesses. On the 
contrary, you are permitted to draw, from the facts 
which you find have been proved, such reasonable 
inferences an seem justified in the light of your 


own experience. 

As I stated before, the law never imposes upon 
a defendant m a criminal case the burden or duty 
°- calling any witnesses or producing any evidence. 
The crimes charged in this case are serious 


crimes which recruire proof of specific intent before 
a defendant can be convicted. Specific intent to 
commit the act. To establish specific intent, the 
government must prove that a defendant knowingly did 
an act which the lav/ forbids, purposely intending 
to violate the law. Such intent may be determined 


from all the facts and circumstances surrounding 
the case. 


Intent ordinarily may not be proved directly, 
b cause there is no way of fathoming or scrutinizing 
the operations of the human mind. But you may infer 
t a defendant's intent from the surrounding 
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^ Charge of the Court 

circumstances. You may consider any statement made 
and act uone oy a defendant, and all other facts and 
circumstances in evidence which indicate his state of 
mind. It is ordinarily reasonable to infer that a 
person intends the natural and probable consequences 
of acts knowingly done or knowingly omitted. 

The charge ir this indictment requires that 
the government prove that the defendant knowingly 
or intentionally performed the acts in violation of 
law. The Court will therefore define the words 
knowingly ana intentionally. 

•’ act is done knowingly if done voluntarily 
and intentionally, and not because of mistake or 
accident or other innocent reason. 

The purpose of adding the word knowingly was 
to insure that no one would be convicted for an act 
done because of mistake, or accident, or other 
innocent reason. 


(Continued next page.) 
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Charge of trio Court 

You as jurors are the sole judges of the cred¬ 
ibility of trie witnesses and the weight their testiraon^ 
deserves, and it goes without saying that you should 
scrutinise all the testimony given, the circumstances 
under which each witness has testified, and every matt^ 
in e hiencc which tends to show whether a witness is 
worthy of belief. Consider each witness' intelligence] 
motive and state of mind, and his demeanor and manner 
while on the stand. Consider the witness' ability to 
observe the racters as to which he has testified, and 
whether he imresses you as having an accurate recollec 
toon of these matters. Consider also any relation each 
witness may bear to either side of the case; the manner 
in which each witness might be affected by the verdict; 
and the extent to which, if at all, each witness is 
either supported or contradicted by other evidence in 
the case. 

Inconsistencies or discrepancies in the tesf.imon 
of a witness, or between the testimony of different wit 
nesses, may or may not cause the jury to discredit such 
testimony. Two or more persons witnessing an incident 
or a transaction may see or hear it differently; and 
the innocent misrecollection, like failure of recollection 
is not an uncommon experience. 
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Charge oc the Court 

In weighing the effect of a discrepancy, always 
consider whether it pertains to a .natter of importance 
or an unimportant detail, u^d whether the discrepancy 
results from innocent error or intentional falsehood. 

After making your own judgment, you will give 
the testimony of each witness such credibility, if any, 
as you nay think it deserves. Another test that you 
can use in determining ti.-e truthfulness or credibility 
of a witness is to use your own good common sense in 
addition to these essentials tnat I have given you. 

You can use year good common sense as yov do in your 
everyday experience where you must make important deci¬ 
sions based upon what others tell you. When you decide 
to either accept or ignore tne statements of others, 
you use your common sense. Your good judgment will sa\ 
to you somehow or other that whatever they say does not 
appear to be truthful, that somehow or other you just 
do not believe what they have said. That is your abil¬ 
ity to determine the truthfulness of the person you ar< 
speaking with. Likewise, your common sense should be 
used to determine the weight to be given the testimony 
of a witness. 

You take that same good common sense into the 
jury room, you do not leave it outside. In addition tc 
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Charge of the Court 

what I have said, use your conuron sense as a test in 
exercising your good judgment and in determining whethej 
or not this defendant is guilty of the crimes charged. 
It is for you to determine whether the witnesses in thi! 
case have testified truthfully, whether or not they 
have an interest in the case, what that interest may 
and how great it is, and whether or not uiev have fold 
you falsehoods. This is all for you to determine. 

When a defendant in a case of this kind takes 
the stand, which he has a perfect right to do, he is 
subjected to ail the obligations of witnesses, and his 
testimony is to be treated like the testimony of any 
other witnesses; that is to say, it will be for you to 
say, remembering the substance of his testimony, the 
manner in which he gave it, his cross-examination, and 
everything else in the case, whether or not he told trv^ 
truth. Then, again, it is for you to remember, you 
have a perfect right to do so, the very grave interest 
the defendant has in the case. As he places himself 
as a witness, he stands like any other witness. 

Evidence that at some other time a witness, 
other than the accused, has said or done something, or 
has failed to say or do something, which is inconsistajji 
with the witness' testimony at the trial, may be con- 
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Charge of tha Court 
sidered by the jury for tha sola purpose of judging the 
credibility of the witness; but nay never be consideee<. 
as evidence or proof of the truth of any such statement. 

l/hcre a witness is a defendant on trial in the 
case and, by such state. ;onts or other conduct, tne 
defendant admits sons fact against his interest, then 
the statement or other conduct, if knowingly made or 
done, nay be considered as evidence of the truth of the} 
fact so admitted, as well as for the purpose of judging 
the credibility of the defendant as a witness. 

hn apt or omission is “knowingly" done, if done 
voluntarily and intentionally, and not because of uistoj 
or accident or other innocent reason. 

Every witness' testimony must be weighed as to 
its truthfulness. If you find any witness lied at uo 
any material fact in the case — then the law gives vol| 
certain privileges. One of those privileges is that 
you have the right to disregard the entire t stiioony o^ 
that witness. If you find, however, that you can sift 
through that testimony and determine which of the testil 


re 


mony is true and which was false, then the law allows 
you to take the portions wiiich were true and weigh it 
and disregard those portions which were falsa. That- 
again, is within your prerogative. 
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Charge of the Court 

The weight of the evidence is not necessarily 
determined by the number of witnesses testifying on 
either side. You should consider all the facts and 
circumstances in evidence to determine which of the 
witnesses are worthy of greater credence. You may find 
that the testimony of a smaller number of witnesses on 
one side is more credible than the testimony of a 
greater number of witnesses on the other side. 

You are not obliged to accept testimony, even 
though the testimony is uncontradicted and the witness 
is not impeached. You ?'.ay decide, because of the 
witness' bearing and demeanor, or because of the inher¬ 
ent improbability of his testimony, or for other reasons 
sufficient to you, that such testimony is not worthy of 
belief. 

T 

f * 

The Government is not required to prove the 
essential elements of the offense as defined in these 
instructions by any particular number of witnesses. Tha 
testimony of a single witness may be sufficient to con¬ 
vince you beyond a reasonable doubt of the existence 
of an essential element of the offense charged, if you 
believe beyond a reasor able doubt that the witness is 
telling the truth. 

The testimony o; an informer who provides evi- 
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Charge of the Court 
lienee ayamst u defendant for pay, or for immunity froiji 
punishment, or for personal advantage or vindication, 
must ic examinee ana '..•earned by the jury witn cjreater 
care than the testimony of an ordinary witness. The 
jury must determine whether the informer’s testimony 
has been affected by interest, or by prejudice against 
defendant. 

There is nothing peculiarly different in the 
way a jury should consider the evidence in a criminal 
case, from that: in which all reasonable persons treat 
any question depending upon evidence presented to tnemj 
You are expected tc use your good sense; consider the 
evidence ir. the case for only those purposes for which 
it has beer, admitted, and give it a reasonable and fail} 
construction, in the light of your common knowledge of 
the natural tendencies and inclinations of human beings 

If an Accused be proved guilty beyond reasonable 
doubt, say so. If not so proved guilty, say so. 

Keep constantly in ind that it would be a viola| 
tion of your Sworn duty to base a verdict of guilty 
upon anything other than the evidence in the case; and 
remember as well that the law never imposes upon a de¬ 
fendant in a criminal case the burden or duty of caliir} 
any witnesses or producing any evidence. 


J 
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Charge of the Court 

If any reference by the Court or by counsel to 
natters of evidence does not coincide with your own 
recollection, it is your recollection which should con¬ 
trol during your deliberations. 


The punishment provided by law for the offense 
charged in the indictment is a natter exclusively within 
the province of the Court, and should never be considered 
by the jury in any way in arriving at an impartial vorcict 
as to the guilt or innocence of the accused. 

You are here to determine the guilt or innocence 
of the accused from the evidence in the case. You are 
not called upon to return a verdict as to the guilt or 
innocence of any other person or persons. So, if the 
evidence in the case convinces you beyond a reasonable 
doubt of the guilt of the accused, you should so find, 
even though you nay believe one or more other persons 
are also guilty. But if any reasonable doubt remains in 
your ninds after impartial consideration of all the evi¬ 
dence in the case, it is your duty to find the accused 
not -guilty. 

Now, in this type of case there must be a unani¬ 
mous verdict, that means all twelve of you must agree, 
and it goe.- without saying that it becomes incumbent 
upon you to listen to one another and to argue out the 
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Charge of the Court 


points among yourselves in order to determine in good 


conscience whether your fellow jurors' argument is one 


commensurate with yours, or whether at least you can wj 


good conscience agree with him. You have no right to 


stubbornly and idly sit by and say, "I am not talking 


to anyone," “I am not going to discuss it," because 


people with common sense and the ability to reason musl 


communicate, they must communicate their thoughts. So, 


anything which appears in the record and about which 


one of you may not agree — talk it out amongst your¬ 


selves, and then, if you can't agree as to what is in 


the record, well, you can ask the Court to have that 


portion of the testimony read back to you. You may dc 


so by knocking on the door and giving a note in writinc 


to the Clerk, who will then present it to the Court, 


and I will then bring you into the courtroom. 


The Foreman will preside over your deliberations. 


and will be your spokesman here in court. 


(continued on next page.) 
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C'l'.RGZ OF THE COURT 


/•.nd t.'.at is the Court’s charge to the Jury. 


’LL'*.Ah: Vcur honor, nay v/e have a side 


bar? 


(Discussion Side Bar:) 

T: L COUPT: First of all, any exceptions? 

Do you have any exceptions? 

.•id.. S_.LT --El:: I assur e you must have charged the 
definition of reasonable doubt. 

T.iE COURT ; Ye3, all the way through. 

. MR. kl’lEL'tAM: Your Honor, 1 would just make an 

additional request t.iat some type of limiting instruction 
,a?5 to trie transcripts as an aid to the jury. 

THE COURT: Yes. 


KlUETTlAM: I near, they can make thai 


lr own 


determination and they can bring the tapes in. 

THE COURT: I’ll do that. 

MR. KIMEL'tVl: They can bring the actual tapes 
and transcripts into the jury room. 

THE COURT: Yes, I’ll instruct them. 

I did charge reasonable doubt all the way througi. 

(End Discussion Hide Bar) 

THE COURT: There is one request that’s 
been made , and that is as to the transcripts and as to 
the t..pon. of course, you realise you can taka the 
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CHARGE OF THE COURT 

transcripts into your jury room. As to the recorder 
and the tapes, you will be able to take it. but before 
you take the recorder in someone will have to instruct 
the foreman to operate the recorder, so that you do not 
erase any part of the tapes themselves. I am certain 
the’-e will be no problem. We have a man who can do 
that for you, but we'll do that after we get back from 
lunch. If you desir* 3 it and think you need it in your 
jury room, then we'll have it brought in. There is no 
sense in doing it now. 

Now, of course, you also know the light in which 
you must — when you are deliberating about the tape 
use the same common sense as you do with any other 
piece of evidence discussed. Among you in the manner 
of how you determine the weight of evidence and the 
credibility it's entitled to. 

(Marsha1 sworn.) 

THE COURT: All right, now, the alternates, 
if you wish you may go to lunch with them, but you are 
not to discuss this case at lunch at all, or on the 
way to lunch or at lunch, and I'll permit the alternates 
to go since you have been with U3 and you have spent 
so much time with us last night, and then after that 
you can be discharged right from the restaurant, you 
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CilWH?. -v 7 - 

noe.i not con* • ,-i your-term of service is 

lil evMe over, an ! than’-: you verv nuch for being 
with us. 


(Jury Out.) 
(bunch hecess.) 
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AFTERNOON SESSION 

(TIME: 4:55 P.M.) 

(Lawyers Present, No Jury Present at Present.) 

THE CLERK: Jury notes from Court's Exhibits 2 

and 3. 

THE COURT: They want to know — first, they want 
Agent Kobell's testimony read over* • 

Secondly, they want the charge involving 
possession, aiding and abetting and mere present, 
which I will read. 

MR, SELTZER: Smart Jury. 

THE COURT: What? 

MR. SELTZER: Smart Jurv. 

THE COURT: Naturally, they are all smart. 

(Jury in.) 

THE COURT: All right* The jury has sent a note 
to the Court in which they request the reading of the 
testimony of Agent Kobell on rebuttal. 

They have also sent a note requesting the Court 
give its charge on possession, aiding and abetting and, 
what they said, "bystander," but that's mare presence. 

(Direct and cross Examination of the Witness 
Kobell were read by the reporter.) 

THE COURT: All _ight, we'll now get into the 
.ef ? nition of possession. The lav; recognises two ?.inds 
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of possession, actual and constructive possession, 
A person who knowingly has direct physical control 
over a thing at a given time actually is then in 
possession of it, A person who, Lut not in full 
possession, has the power and the intention at a 
given t e to exercise dominion and control over 
a thing either directly or through another person 
or persons is then in constructive possession of 


You may find that the elements of possession 
as that term is used in these instructions are 
present if you find beyond a reasonable doubt that 
the defendant had actual constructive possession 
either alone or jointly with others. 

You may find that the goods, cocaine, mentioned 
in the indictment were in the defendant's possession 
if you find beyond reasonable doubt that the 
defendant knowingly had them in his power or under 
his control, even though it may have been in the 
actual physical possession of another, since actual 


manual personal possession by the defendant is not 


K' 


a necessary element of the crime. 

3^th counts in the indictment also charge 
the defendant with being an aider and abettor. In 
order to aid or abet another to commit a crime is 


yen ;y- 

V ■ ; ■ 


t , * . . . 
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is necessary but the accused v'lfully associate 
himself in some way with the criminal venture 
and wilfully participate in it as he would in 
something he wishes to bring about; that is to 
say, that he wilfully seeks by some act or omission 
of his to make the criminal venture succeed. 

An act for omission is wilfully done if 
done voluntarily or intentionally and with the 
specific intent to do something the law forbids, 
or with the specific intent not to do something 
the law requires to be done; that is to say, 
with bad purpose is to either disobey or disregard 
the law. 

You, of course, may not find a defendant 
guilty unless you find beyond a reasonable doubt 
th-t every element of the offense as defined in 
these instructions was committed by some person or 
persons and that the defendant participated in its 
commission. 

Mere presence at the scene of the crime and 
knowledge that a crime is being committed are not 
sufficient to establish that the defendant aided and 
abetted in the crime, unless you find beyond a 
reasonable doubt that the defendant was a participant 
and not merely a knowing spectator. 


•Si 
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That's the Court's charge. Nov you nay retire. 
(Jury out.) 

THE COURT: About another half hour. 

.MR. SELTZER: Okay, because I wondered — 

I mean how late? 

THE COURT: Then we'll send them home. 

’iR. KI MEL MAN; Your Honor, I’d like to go on 
the record as asking the Court to keep the jury beyond 
6 o'clock at least. 

MR. SELTZER: Your Honor, it would seem to me 
especially in view of the fact that we were all here 
until approximately 9 o'clock last night listening to 
evidence, in viaw of the fact that the jury was brought 
in at 9:30, early, that keeping them tonight any where 
past 5:30 or 6 o'clock would put a burden on them to 
come back with an immediate verdict, if only for the 
fact that they want to go home because they are tired. 
THE COURT: I kind of agree with you. 

MR. SELTZER: I'm . 

THE COURT: I'll keep them until 5:30 and then 

send them home. 

MR. KIMELMAN: S o'clock? 

THE COURT: No, 5:30. 

MR. SELTZER: Just as a suggestion to the 
# 

Court, I know that you have another jury coming in 
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*tR. "T •V-TV' y ■ ’V. this 

would Li 3 to -Iny t '»2 acond portion of the tape. 

J -ill stribute the transcripts. 

Till CELT".: Government Exhibit 3, previously 
narked for identification, now marked in evidence. 

I 

(Go u.ar’ ed) 

MR. KIM'-TL't-V : Lidias and gentlemen, again 
•vo are coing to run a 1’ttTe test. Put the head 
■•Loni~, o.i, adjrJt the volume. T 'e 1 11 start, the tape 
avl hen rest ;..": it again. 

(.furor 1 n Lne:: "harni.) 

COihP.h: :iat is it? 

J-Ui’.OP. NO. 12 It’s all right, your Honor, 

we found the other one. 

(Tost run.) 

(Raid ta>e played iron beginning to end.) 

7vk: (Eng) V/e are going to see the sample. 

NOISE 15 Sec. 

«s 

C/AG G: (Lng) Tell him, I don’t like doing 
this, tell hiiu if... 

All: (Eng) Yoal., I know - (Spanish) that we 

:n’ war t - we don’t ’.ant to get ripped off. 

SI.: \7hat do von me-'n - von don’t want hovr’s 
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AR: YoaUf sure that you want to give us a 

hold up. You want to rip us off - you know - you 
want to get our money. 

SL: ITo , man, Ho it's for you to see - if 

you like it - if you... 

S/AG G: (Eng) Hey hand it to me - I'm not gettin in 
no car because I don’t want to be ripped off - 
I don’t want to rc-st your friend - tell him - 
I don’t want to don't want to meet your friend all 
I want to do is see the merchandise. 

AR; And he’s rierht - we're afraid that 
you come out with pistols. 

SL: No way, r.o. . . 

AR: I!e doesn't even want to see it... 

LE: Let's go let's go, hurry up, let's go. 

S/AG G: (Lng) Alright let me see. 

SL: (Eng) No problem, no problem (Spanish 

We don't have none of those problems brother, we 
just want you to see it. (Eng) We want... 

LE: Leave it - tell niro to tell you... I'm 
leaving I'm leaving. 

AR: OK he's interested. Tell him, brother 

that he'll see it brother. 

S/AG G: (Eng) I 'll co too - I can't get in 
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Transcript 

the car tell 1 in that I'm afraid, do you speak 
English? I'm n r raid. 

LF: (:ng) I un.lotstand, he has no problem 
with you (Spanish) Do you know him? 

AP. (Eng) Yeah 

LE: V.’ell, the problems are his. 

i 

E/AG G* (Eng) I'm his brother, 1 trust him. 
SL: Nobody is asking him for money, or asking 

him for nothing, wo only want to see it - to see it. 

AR: (Eng) It's okay no problem, go see it if 

you like. . 

S/AG G: (Eng) Look it, but tell him. I'll 


show him the mono''. 


QjE j Look, that I'm all screwed with that 
stuff here man, tell him that I can't stay here. 

AR: (Eng) He's said he doesn’t want to see 

it to into the car, look at it, if you think you can 
buv it... 


S/AG G: (Eng) No can't we stay right here and 
look at it? 

AR: (Eng) Yes. 

S/'AG G: (Eng) We are not going to drive 
somewhere. 


LE: (Eng) No No more, come in here. 


V 


f 
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S/AG G: (Eng) Faul, Ah, wait right here, you 
stand right out here and watch. 

SL: He thinks we are going to shoot him 

or something. 

(CONVERSATION UNINTELLIGIBLE) 

AR: Let's see, let me see 

SL: Go in, go in, go in. 

AR: (Eng) Let me get in, let me get in. 

SL: Nobody is going to do nothing to you. 
Nothing - my love. 

S/AG G: (Eng) Oh, this is more than a sample. 
This is an enghth. (Spanish) one? 

SL: One, no, no it didn’t reach for two 

brother, no didn't reach for two. 

AR: (Eng) Not two 

S/AG G: (Eng) Only one, Smalls good. Yeah 

SL: Yeah, av things that we are going 

to take out a gun, we don't talk bullshit, we are not 
playing brother - you can't play with that brother. 

If he likes that one... tell him that 
7. can get him, the other one later. 

SL: For tomorrow, for tomorrow. 

AR: (Eng) He says, if you like thi3 one, he 

can get you this for later, The other one later or 
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• ’ 0 th to: iorr.'n . Wha t do you think? 

' L:': (Eng) It’6 10: JO ?.il. , (Spanish) toll him 

that no later than 11:30 or 12:00 I can have him 


the other one. 


,Y1: (Eng) lie said 11:30 or 12:00 he has both, 
S/AG G: (Eng) I feel the rocks and I smell. 


smell that, here. 

S/AG G (Eng) Alright - tell him hew does he 
want his money, here take it, it smells good. 

AR: (Eng) well what, do you say? 

SL:. Does he like it or doesn't he? 

S/AG G: (Eng) Alright, Kow much? Good 

weight. 

AR: GK - (Spanish) Ilow much is it? 

LE: I don't know, arrange with him for that. 

SL: You already know, you have... 

AR: Well OK how much per... Four thousand? 

S/AG G: (F.nq) Four thousand, right? 

LE: Yea, yea. 

AR: (ENG) But, now, we are going to wait for 
the other or what? 


(ALL SREAKING TOGETHER) 

LE: Why Four Thousand? 

SL: No, no no - leok, you know it hee a 


fc 


i 


i 
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little cut, dc you understand? 

AR: Yes. 

SL: Well no, no we ara not going to ask for 

the four thousand, brother. Ok, ok, so now we'll 
leave it at thirty-six. 

All: (Eng) $3,600 Thousand not four, because 

it's a little cut. 

S/AG G: (Eng) How much can it take? 



You know thay are fair 

(Eng) Maybe half, maybe half. 


S/AG G: (Eng) One 



(Eng) In the cut. 


AR: Yea, 



(ALL SPEAK AT ONCE) 


AR: Okay one on it. 


S/AG G: (Eng) flow much do they say we can 
put on it? 

AR: (Eng) How many can be put, 2 cuts? 

SL: Two cuts, what you want... 

S/AG G: (Eng) Two and a half 
SL: (Eng) Yes 

AR: (Eng) V/hat do you think of that, do we 


wait for another? 
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'•’ran scri ot 

S/AG G: (Eng) Could he get na one more like 

t h a ^ ? 

LE: (Ting) Maybe 12:00 in the night or 

tomorrow. 

S/AG G: (ling) How about if we just get it 
conight, this tonight and tomorrow we get the ore 
more. 

iiL: (Hng> Okay 

S/AG G: (ling) These are interesting prices. 
Low you want to do? La you want him to go to get 

tue one/V 

LIT: T»K 

VA.i G: (L..j> Gk.jy and you wait until he comes 
haejv and my friend Carlos cones with him. 

SL: OK ok 

AR: Alright - ok 

SL: You go with them to get the money. 

:,’o? 

All: (Lng) I go with you to bring the money. 

S/AG G: (ling) Yeah Yeah 

AR: (Eng) Ok You wait there? 

Pause noise 5 sec. 

AR: You don't want to wait? 

- (i (u r , ; ; 1 park in the other side, ok 
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S/,v3 G. (Eng) Mo its better if ve don't 
drive around. 

AP. : here, until ho co~.au with the money, 

ok? He has to count out the money and all... 

S/AG G: (Eng) Coes he have the merchandise 

or does the guy in tne car? 

Ah; (Eng) Yes, he’s got it in his coat. 

noise 

S/AG G: (bn:) "ne guy? 

SL: Tomorrow the next one. 

h ?tsi: 

Af.. It's because we don't have any phone 
where to call you. 

s/AG G: (Eng) Well, they can get one more 

right? 

Au! Y &s % 

S/AG C; (Eng) Tell him that I have the 
money in the trunk, just tell him, I have my money - 
I put the money in trunk - ok - and also tell him 
to Montana the guy in the car - in the Ford - ok? 

At: (Eng) What? 

£/AG C: (Eng) :’ea . - To Montana the guy 

Into* >rd - do you u. ’erstard? 

, : (Eng) EG, Mo. 
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■ ' (r::yf) •'X'lV, v;el.l 


in u‘ie car 

U-i *; ' •.’ ’ I '*i:i to get inside ar.d 

we ’ i 1 conn * i on •_. ;u inside. 

■’ • has to count it out. 

•■■or;;.- 

. (I ng) .-»hat t • ioor, Montana the guy in 

t'.m c ir 

• : ■‘t i.ui 1 *.o ’omor, Meah ok he has it 

v»if hi no K > it vi th him. 

.:o r .:v 3or< 


.■>/ ;l 


»ii -o O err. 


.rc ::V the corner around the 
.vnd .he corner. go ahead. 
no ii.r: 

(hr-.-] Around *-he corner. 

T. COUt.j ; ,.i;-• ! 1 t?..;e a five-minute recess 

no:.’. I- at the ear phonos on your chairs. 

hR. KI.'U LhAk: Please shut then off. 

- :i ” dOUr ~; Please pass the transcripts back 
uranscript collected from the jury by 
the lav; clerk.' 

CUE COL': •: very well. 

•'The jur 1c 've . the courtroo:".) 


'Coatin’ ’ on t .e next gac.•.) 


ONLY COPY AVAILABLE 
























